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Staying Legal and Safe 
Within today’s society more emphasis than ever before is being placed on vetting staff. 

High profile incidents of vetting failures, such as the Soham murders, have led to an 

amplified importance of ensuring due diligence within the recruitment procedure. The UK 

police force’s ‘Action Fraud’ group state that ‘nearly 1 in 5 small businesses have been 

defrauded by an employee’
1
.  

Although the majority of staff are honest and trustworthy there is a risk when recruiting 

any individual that employers cannot afford to take. Criminal record checking is a growing 

tool used to safeguard employers against that risk.  

However having a criminal record does not necessarily mean that that the individual 

should be disregarded.  Criminal record checking can also be utilised in order to remove 

an employers’ worries about recruiting an ex-offender. In a study conducted by the 

Chartered Institute of Personnel and Development (CIPD) they found that the majority of 

employers who employed ex-offenders had found that their experience with them was no 

different to other employees
2
. Criminal record checks can solve concerns an employer 

may face during the recruitment process. Vetting staff across the board can ensure a 

fairer and safer recruitment decision.   

This white paper explores both the process of criminal record checking and how 

employers can utilise it for the best interests of themselves and their employees. 

The History of Criminal Record 

Checking 
What we now refer to as a DBS check has evolved over time. The first single register of 

convicts was established in 1869 by the ‘Habitual Criminals Act’. 

The register evolved to include more detailed information including fingerprints and 

photographs of those convicted. In 1895 the work of the register was committed to the 

Metropolitan Police and in 1913 the office in charge was named the ‘Criminal Records 

Office’.  Since then the exchange of criminal information has dramatically expanded and 

evolved with the introduction of the Police National Computer (PNC) providing police 

forces with access to a central database and the ability to share and cross reference 

information.  

Criminal record checking by employers can be considered a recent implementation. 

Mass screening began with the creation of the Criminal Records Bureau (CRB) in 2002 

which ran a two tier checking system involving separate checks. Firstly a check would be 

carried out against the adults’ barred list and children’s barred list; previously known as 

                                                   
1
 Action Fraud‚ ’Know your employees’ [Online], http://www.actionfraud.police.uk/small-

businesses-know-your-employees, (Accessed September 2015) 
 
2
 Chartered Institute of Personnel and Development, ‘Employing ex-offenders to capture 

talent’ May 2007, p. 8 
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List 99. The second stage of the process involved checking for information with local 

police authorities and data held on the PNC.  Despite initial problems implementing the 

process, the CRB went on to process millions of checks every year.  

In 2012, as a result of the Protection of Freedoms Act 2012, the Disclosure and Barring 

Service (DBS) was formed from a merger of the Criminal Records Bureau (CRB) and the 

Independent Safeguarding Authority (ISA). 

The ISA had been responsible for maintaining the barred lists, a responsibility now 

tasked to the DBS. The merge allowed for formation of a new, more comprehensive, 

criminal record check in which criminal history details could be combined with a barred 

list check.  The DBS are now responsible for all higher level checking in England and 

Wales. According to recent data published, they issued just over 4 million certificates in 

2014
3
. Their equivalents in Scotland and Northern Ireland are Disclosure Scotland and 

Access NI. 

Employer’s obligations of fairness to 

prospective employees… 
Considerable efforts have been made in recent years in order to create a fair recruitment 

process for all. 

The Equality Act 2010 instilled clearly defined ‘do’s and don’ts’ for employers to follow 

when interviewing an applicant and throughout their employment. Discrimination can be 

considered a hot topic for the government and media as the government has recently 

pledged to expose large companies with pay discrepancies. 

 In terms of criminal record checks there is less obvious guidance in how to approach this 

as an employer. Certain jobs will undoubtedly require the applicant to give a full 

disclosure of their convictions yet in the majority of cases many employers believe that 

the waters are murky. Risks of a backlash put off many from questioning their applicants 

about their criminal past. 

Yet, it is important to note that employers have the right to request a basic criminal record 

check on employees. It’s advisable for employers to have a policy in place outlining their 

approach to criminal record checks to ensure the company is fair to all prospective 

employees.  

To ensure obligations are met there are some key points employers may wish to 

remember when questioning an applicant’s criminal past:  

• Consider the impact a criminal record will have on their job role. Is a check 

required legally or to help with best practices for safe recruitment? 

• Choose the most appropriate moment in the recruitment stage to question the 

applicant. Asking a blanket question such as ‘Do you have a criminal record?’ at 

the initial application stage may put off worthy candidates.  

                                                   
3
 Disclosure and Barring Service, ’DBS dataset 1: 2014 to March 2015’, June 2015, available 

at https://www.gov.uk/government/statistics/dbs-dataset-1-disclosure-progress-information-
disclosed-and-update-service-subscriptions, (Accessed: September 2015) 
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• Unless the role appears in the appropriate legislation as being ‘exempt’ it is a 

criminal offence to ask an applicant to disclose any of their spent convictions. Be 

sure to confirm if their role appears in this legislation and what level of check you 

can request on them.  

• If they are not eligible for a DBS check employers can request for an applicant to 

disclose any unspent convictions. 

Differences in Criminal Records – 

Spent vs Unspent 
A criminal record can be described as a comprehensive history of previous convictions 

and other criminal detail. 

Convictions appearing on a criminal record can appear as both spent and unspent 

depending on the nature of the conviction and the time elapsed since date of the 

conviction. This system exists primarily to ensure that not all convictions need to be 

disclosed. 

Under the Rehabilitation of Offenders Act 1974 Exemptions (Order) 1975, only unspent 

convictions should be disclosed to potential employers.  This measure was bought in an 

attempt to safeguard ex-offenders from being eliminated from the job pool and being 

discriminated against.  

The Order, along with The Police Act 1997, sets out ‘exempted’ positions, professions 

and roles in which the above need not apply.  In these instances employers are able to 

obtain a full criminal record history of the applicant. An example would be a nurse who 

would have to disclose all criminal history to their employers in order to safeguard the 

vulnerable groups they are working with.  

Following rulings by both the Court of Appeal and the Supreme Court, the law 

surrounding criminal records changed in order to allow old/minor convictions to be filtered 

from DBS certificates. They ruled that disclosure of all criminal information contradicted 

Article 8 of the Human Rights Act; the right to a private and family life. As of mid-2013 

individuals are able to filter old/minor convictions from their records providing it meets the 

eligibility criteria. Filtered convictions will never show on any level of DBS disclosure. 

The importance of requesting the 

correct level 
It is illegal for an employer to request criminal detail about an applicant that they cannot 

legally request.  Ensuring that correct level of check is requested is key. Listed below are 

the different levels of a criminal record check 
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This details any unspent convictions the applicant may have. A simple definition of an 

unspent conviction is a recent or serious conviction. Convictions will be classed as 

unspent before the appropriate rehabilitation period has passed. 

This time period will vary depending on the nature of the conviction and other factors 

taken into account by the court when the sentence was passed. These certificates are 

only offered by the Disclosure Scotland or Access NI; they can be requested by any 

individual or employer from uCheck.  It may not be the most suitable level for a 

candidate’s job role if they legally require a more detailed level of check.  

Standard Disclosure 

This details any unspent and spent convictions, any cautions, warnings or reprimands the 

individual has received. Eligibility for standard Disclosures primarily depends upon the 

nature of the role and/or their place of work.  In most cases they are requested for those 

in accountancy or legal professions. 

Enhanced Disclosure 

The most comprehensive level of criminal record check is the enhanced Disclosure. This 

will disclose any spent/unspent convictions, cautions, warnings, reprimands and also 

searches on the children and adults barred list if appropriate. These barred lists contain 

information regarding any individual who is barred from working with either children or 

vulnerable adults.  In addition, local police authorities have the ability to disclose any 

additional information they deem relevant. 

For an employer to able to request this level of check the individual would need to be 

working in regulated activity with either children or vulnerable adults.  

Eligibility criteria for the different levels of criminal record checks are often amended. The 

DBS are continuing to include more roles and create clearer definitions of regulated 

activity. Employers will need to determine which level of check is most suitable for the 

individual by considering their role and whether the legislation exists to allow them to 

request a DBS check and if so which level. 

What are the options for checking? 
There are two formats in which DBS checks can be requested; online and paper forms. 

Historically all criminal record checks were requested via a paper form sent to the 

governing body. 

With the introduction of the DBS they provided a system in order for criminal record 

checks to be requested online through registered umbrella bodies. This system, referred 

to as the e-bulk service, allows registered bodies, such as uCheck to send batches of 

applications to the DBS several times a day. 

The main benefit of the online service is that it allows for results to be issued faster as it 

takes less time for the application to begin vetting. With the online service there are also 

fewer forms to fill and fewer errors likely during application, in making the process simpler 

for both the candidate and the employer. 
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This method of applying for DBS checks has grown hugely in popularity; the DBS now 

process more online than paper applications. Paper applications can still be submitted; 

however the average time taken for these applications to complete is longer than via the 

online process.  

The majority of employers will need to apply for DBS checks through a registered body 

(RB) such as uCheck. These are companies which process DBS applications. They play 

a vital role by ensuring the correct information has been submitted for each application; a 

process known as countersigning. uCheck alone countersigns 100,000’s of checks each 

year. 

Only those organisations which are processing over 100 checks a year can become a 

Registered Body and only those processing over 1,500 can use the e-bulk service under 

their own registration.  

Employer’s checklist for requesting 

Criminal Record checks... 
 Ensure there is a clear company policy regarding the recruitment process 

 Be sure to include guidance on criminal record checking  

 Make the candidate aware that you are requesting a criminal record check on 

them  

 Confirm which level of check is most suitable 

 Source a registered body to apply through 

 Submit the application 

 Once the result has been issued, make the safest recruitment decision and 

ensure the candidate is aware of the reasoning behind your decision 

Key Facts: 
 Over 10 million people in the UK have a criminal record 

 Only 20% of employers knowingly employ an ex-offender 

 There are just over 3000 registered bodies in the UK 

 Employment of ex-offenders has been proven to lessen the re-offending rate 

 As an employer, you must have a policy on recruitment of ex-offenders if you are 

carrying out criminal record checks 

We hope this guide has given helpful and you may call us should you have any questions 

relating to this guide or need help with DBS checks. 

Please pass this guide along to your work colleagues who would benefit from having a 

copy. 
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About uCheck 
uCheck offers a range of vetting and screening solutions to over 10,000 employers in the 

UK. This includes driver licence, credit and criminal checking (CRB Checks). 

As one of the top five Disclosure and Barring Service (DBS) umbrella bodies in the 

country, we screen more than 200,000 employees annually! As part of the MG Care 

Group of companies, we’re ISO27001 accredited and a Nettitude partner, so you’re 

guaranteed the highest level of quality and compliance. 

 

Contact us via our website www.ucheck.co.uk or call on 0843 178 0818. 

Our registered address is: 

Unit 11 

Gidleys Meadow Business Park 

Christow 

Exeter 

Devon 

EX6 7QB 

Company registration number: 7879166. 

 

 

Disclaimer 

 

The information set out in this document is for general information purposes only and 

does not claim to be comprehensive and is not to be relied upon. It is provided "as is", 

without any assurances, warranties or representations or other similar terms of any kind 

(including, without limitation, as to its accuracy, completeness or up to date-ness, any 

conditions implied by law of satisfactory quality, fitness for purpose and/or the use of 

reasonable care and skill).  

Nothing in this document may be construed or interpreted as recruitment or employment 

advice , instruction or recommendation. 

You assume full responsibility for using any information set out in this document and you 

understand and agree that neither we nor any of our officers, employees, agents, sub-

contractors or members is responsible or liable for any claim, loss or damage resulting 

from its use.  

To the maximum extent permitted by law, we disclaim and exclude all liability (whether in 

contract, tort (including negligence), breach of statutory duty, misrepresentation, 

restitution and/or otherwise howsoever under any legal theory whatsoever) for any 

losses, claims, damages or expenses whatsoever (whether direct, indirect, special or 

consequential) arising out of or in connection with your use of this document (or any part 

of it) including any information set out in it. 


